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The Mode Choice of Death Penalty Review Procedure in China
— The Legal Aid Law (Draft) Could Be an Opportunity for Appointed Defense
Zhai Wei

Abstract : From the legal provisions and practice of China’s death penalty review procedure, the procedure is characterized by the
initiative of initiation, closure of trial and efficiency of ruling generation and so on, which can be called the administrative approval
model. As the Legal Aid Law ( Drafi) expands the designated defense to the death penalty review procedure, it seems that the litigation
trial mode of the death penalty review procedure, which has been advocated by some people, is characterized by the active participation
of the prosecution and the defense, the neutrality of the trial and the substantiation of the court trial, will naturally replace the adminis-
trative examination and approval mode. In fact, the Litigation Trial Mode not only contradicts the current judicial situation, but also
faces doubts about the effectiveness and cost of the reform. In view of the failure of these two modes to coordinate the relationship be-
tween procedural justice and substantive justice, litigation justice and litigation efficiency, a new mode of death penalty review proce-
dure combining hearing procedure and quasi litigation procedure should be formed through the idea of gradual reform. The core of this
model is that the death penalty review adheres to the principle of comprehensive trial and key review, and forms a hearing procedure for
the defendant not to appeal or only appeal on legal issues and a quasi litigation procedure for the defendant to appeal on factual issues
or major sentencing circumstances. The steady promotion of this model needs multiple supports, such as the reversal of litigation con-
cept, the fine—tuning of legal system, and institutional reform.

Key words : administrative approval model; litigation trial model; hearing procedure; quasi-litigation procedure
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