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The Legal Regulation of the Circumvention of the Preemptive Right of Shareholders
Shu Xin

Abstract : The circumvention of the preemptive right of shareholders in commercial activities has brought new difficulties and chal-

lenges to judicial practice. As for the validity of such acts, we should consider a variety of factors on the basis of identifying their na-

ture. From the perspective of considering both assets—based feature and member—based future of Limited Liability Company and balan-

cing the interests of all parties in the equity transfer, the preemptive right of shareholders should be recognized as the right of claim.

Combined with the relevant opinions of the Supreme People’s court and the theoretical judgment of mandatory provisions, the legal pro-

visions on shareholders’ preemptive right are not mandatory provisions. Therefore, the circumvention of the preemptive right of share-

holders should not be regarded as absolutely invalid. The circumvention of the preemptive right of shareholders is usually manifested in

three forms: indirect shareholding, setting discriminatory equal conditions and step—by—step transfer. Considering the coordination be-

tween the principle of good faith and the principle of fairness, and the unification of the legal order under the framework of the preemp-

tive right of shareholders, in view of the relevant problems in judicial practice, the effect of circumvention of the preemptive right of

shareholders should be recognized as conditional revocable.

Key Words :the preemptive right of shareholders; circumvention; legal nature; legal validity
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