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On the Amendment of Guarantee Rules
Cut Jianyuan

Abstract : According to the Civil Code of the People’s Republic of China and its judicial interpretation, the guarantee contract
signed by the branches and functional departments of a legal person shall be subject to the provisions of duty agency, unauthorized
agency or apparent agency in a narrow sense, as the case may be. The guarantee contract established by means of fraud and coercion
shall be changed from invalid to revocable Mode. For the determination of the effectiveness of ultra vires guarantee, the path and meth-
od of combining Article 504 with the provisions of paragraph 1 and paragraph 2 of Article 16 of the Company Law of the People’s Repub-
lic of China should be followed. For the relationship between the co guarantors, the joint liability and the right of recourse are stipula-
ted. Not only the independent guarantee in international trade is recognized, but also the independent guarantee in domestic trade is
conditionally recognized. The guarantee period agreed by the parties are conditionally recognized, the two—year guarantee period is
abandoned, in the connection between the guarantee period and the limitation of action, the rules of interruption and suspension of the
limitation of action is abandoned, and only the starting rule is set. In terms of the relationship between the change of the principal debt
contract and the guaranty liability, the provisions of judicial interpretation are greatly absorbed. The judicial interpretation on the appli-
cation of the guarantee system in the Civil Code denies the liquidated damages stipulated in the guarantee contract, which is biased and
should be amended. It is reasonable to apply the provisions on guarantee on the premise that it is impossible to identify whether it is
debt or guarantee.

Key words; guarantee ; subordination; independence; guarantee period; recourse
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